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EXPANDED POLYSTYRENE FOOD CONTAINERS - REPORT ON THE FEASIBILITY
OF IMPLEMENTING A RESTRICTION AT FOOD ESTABLISHMENTS AND RETAIL
STORES IN UNINCORPORATED COUNTY AREAS

On September 21, 2010, following comprehensive studies and stakeholder discussions,
your Board adopted a prohibition on the purchase and use of expanded polystyrene
(EPS) food containers at all County operations Your Board also directed the
Department of Public Works and County Counsel to report back, within 12 months of
implementing the prohibition at County operations, on the feasibility of implementing a
restriction on the use of EPS food containers at food service establishments and retall
stores in the County unincorporated areas The Board further directed
Public Works to specifically look at appropriate infrastructures to handle alternative
materials as part of its feasibility study, and provide quarterly updates to the Board

The attached report summarizes Public Works’ findings, conclusions, and
recommendation in response to your Board’s instruction. The report was developed
following extensive investigation, review of case studies, and consideration of
stakeholder feedback Public Works staff has met regularly with the stakeholders’
Working Group over the past year and received valuable input from them This Working
Group consists of representatives of EPS manufacturers, manufacturers of aliernative
food container products, restaurants and other retailers, environmental organizations,
other public agencies, and members of the public.
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The report finds no legal barriers to your Board establishing a prohibition of EPS food
containers in the unincorporated County areas Approximately 43 cities and counties in
California have adopted ordinances prohibiting the use of EPS food containers at
retailers, and more cities are considering similar measures Developing and
implementing such an ordinance, including compliance with the California
Environmental Quality Act, if needed, may cost up to $1 million if an Environmental
Impact Report (EIR) is required, and take up to 18 months to complete A Statewide
prohibition would be most effective in reducing the negative impacts of EPS litter which
are widespread, running across jurisdictional boundaries due to its lightweight nature

Upon consideration of all the information gathered, stakeholder feedback, the estimated
effectiveness of an unincorporated area prohibition, and other potential measures to
reduce the negative environmental impact of EPS food container litter, Public Works
developed a recommendation for consideration by your Board, consisting of three
components

1) Pursue the passage of a prohibition of EPS food containers at a Statewide level

A Statewide prohibition would be the most effective measure to reduce EPS food
container litter in the County. Senate Bill 568 (Lowenthal), already supported by the
County, is currently pending in the State Legislature after passage in the State
Senate earlier this year

2) Partner with the industry to establish a comprehensive program fo reduce litter,
including EPS food container litter, in the region

This comprehensive program would combine efforts from industry, restaurants,
nonprofits, environmental organizations, and municipalities through the County's
existing Working Group  The focus of these efforis would be to reduce the
prevalence of EPS food container litter, while also reducing other forms of litter The
program would consist of an integrated strategy that incorporates public education,
litter collection and management, EPS recycling, composting infrastructure,
enhanced enforcement of anti-litter laws, extended producer responsibility, and
conversion technologies/waste-to-energy. This program is discussed in more detall
in Chapter 7 of the attached report.

3) Consider a ban in unincorporated County areas if measures 1 and 2 above are not
found to be successful

Lastly. if the State Legislature fails to adopt legislation addressing EPS litter, and the
comprehensive program s not determined to be successful, your Board may
consider adoption of a prohibition in the unincorporated areas of the County.
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These potential measures are discussed in greater detail in the attached report. Should
you have any questions, please contact me or your staff may contact Pat Proano of
Environmental Programs Division at (626) 458-3500
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EXECUTIVE SUMMARY
EPS REPORT TO THE BOARD OF SUPERVISORS

On September 21, 2010, the County of Los Angeles Board of Supervisors adopted a
prohibition on the purchase and use of expanded polystyrene (EPS) food containers at
all County operations The Board of Supervisors also directed the Department of Public
Works (DPW) and County Counsel to report back on the feasibility of implementing a
restriction on the use of EPS food containers at food service establishments and retail
stores in the unincorporated County areas (UCAs) The Board further directed
Public Works to specifically look at appropriate infrastructures to handle alternative
materials as part of its feasibility study, and provide quarterly updates to the Board
This report summarizes Public Works’ findings, policy options, and recommendations in
response to the Board’s direction.

Findings Regarding the Feasibility of Extending the Prohibition

e Legal Barriers. No legal barriers to adopting an EPS prohibition were identified,
and many jurisdictions have adopted prohibitions through local ordinances
without legal challenges The County would need to determine what level of
review is necessary for compliance with the California Environmental Quality Act
(CEQA), if any, which may or may not require the development of an
environmental document.

e Case Studies. We reviewed case studies of at least 53 jurisdictions in California
that have restricted EPS in some form, including Los Angeles County’s restriction
at County operations Of these, 43 have prohibited retailers from utilizing EPS
Also, it is important to note the following

o Enforcement efforts are typically limited

o There is little information regarding the potential financial impact on
businesses or consumer preference

o Some ordinances incorporate hardship provisions that would allow a business
to apply for an extension or waiver We did not find a record of any
businesses requesting such an extension

e Alternative Products. Alternatives to EPS (paper and other compostable
products, aluminum, plastics including recyclable plastics, etc.) are readily
available, although generally they are more expensive The environmental
benefit of these alternatives is maximized if they are recycled or composted

e Economic_Impact. An EPS prohibition may resuilt in additional costs to
businesses of up to $3,000 to $5,000 per year An economic analysis would be
required to validate this estimate

e Development, Implementation, and Enforcement. Cost to fully comply with
CEQA, complete an economic study, develop a draft ordinance, and implement
an educational campaign is estimated at up to $1,000,000 Enforcement costs
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are unknown, but are expected to entail development of a public-driven reporting
system, minor inclusion of food establishment inspection for the EPS policy by
County Public Health inspectors, and monitoring and processing of violations and
fines.

Other Key Findings

e EPS prohibitions in other jurisdictions within California have significantly
decreased the amount of EPS litter in the litter stream, although some studies
show that alternative products have replaced the prohibited EPS in the litter
stream Moreover, the Board of Supervisors can only enforce an Ordinance in
the UCAs, which constitute approximately 10 percent of the Countywide
population.

e An EPS prohibition would impact the UCAs Adoption of similar prohibitions by a
majority of the cities within the County would be necessary in order to
substantially reduce-the prevalence of EPS litter in Los Angeles County A
Statewide EPS prohibition would be most effective and provide for a more
consistent implementation of the prohibition.

e Some residential and commercial areas of the County have access to
composting for food scraps and compostable food containers Public Works is
working to expand this access, and also encourages residential backyard
composting through our Countywide Smart Gardening Program.

e Curbside recycling of recyclable food containers is widely available to most
residents and businesses in the County Thirty-two cities allow EPS food
containers to be deposited in the recycling bin at curbside However, most
material recovery facilities (MRFs) do not process EPS and instead landfill the
material

Background

The EPS Staff Report Part | and subsequent report developed by the Responsible
Purchasing Network on behalf of the County (see Appendix A) studied in depth the
negative environmental impacts of EPS food containers, and provided the basis for the
Board of Supervisors decision to adopt the restriction of EPS food containers in County
operations

The Los Angeles County Expanded Polystyrene Stakeholders Working Group (Working
Group), consisting of representatives of EPS food container manufacturers,
manufacturers of alternative food containers, restaurants and retailers, public agencies,
environmental organizations, and the general public, has been meeting for over a year
to discuss the negative impacts of EPS food container litter and how to mitigate those
impacts.

At the request of the Working Group, this EPS Staff Report Part Il examines a number
of potential “elements” identified by the Working Group through regular meetings and
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discussion These “elements” are actions that may be considered as part of a
comprehensive effort to reduce EPS litter The Working Group has researched these
elements (in addition to a ban) to assess their effectiveness in reducing the negative
impact of EPS litter as well as other forms of litter, in order to develop a more
comprehensive recommendation to the Board Each of these elements is summarized
below, and described in more detail in the report:

EPS Prohibition

The adoption of a restriction (ban) on EPS at food service establishments in the UCAs
would greatly reduce EPS litter and directly affect behavior of food container
purchasers. Depending on how it is implemented, vendors may be inclined to purchase
more sustainable biodegradable and/or recyclable products and the number of vendors
doing so would influence the extent of the positive environmental impacts of such a ban
Although a restriction on EPS would significantly reduce the amount of EPS in the litter
stream, it is likely to result in an increase of alternative products in the litter stream
However, such alternatives would be less prone to becoming litter than EPS, and may
not be as damaging to the environment and wildlife as EPS

In order to implement a restriction on retailers, environmental documents in compliance
with CEQA, if any, may be needed to assist with efficient policy implementation. An
ordinance would need to be developed and adopted A public education and outreach
campaign is recommended to inform residents and affected retailers regarding the
prohibition Outreach would also reduce the costs for ongoing enforcement If an EIR
is determined not to be required, costs would be substantially reduced

The EPS restriction adopted by the Board of Supervisors could only be enforced in the
UCAs Since restaurants within cities would still be able to purchase EPS food
containers, this may disproportionally impact restaurants in the UCAs, while hampering
the effectiveness of a County Ordinance since EPS litter could easily blow out of
incorporated cities into unincorporated communities and stormwater infrastructure
maintained by the County Therefore, adoption of similar restrictions by a majority of
the cities within the County would substantially enhance the effectiveness of the EPS
litter reduction efforts A Statewide EPS prohibition would be even more effective and
more consistent for retailers implementing the prohibition

Disposable Container Fee

A fee on all disposable food containers, or specifically on EPS, would aim to curb the
littering of such containers in much the same way that fees on single-use bags and
bottles discourage their littering Manufacturers and retailers purchase disposable
products upfront but are not responsible for the litter costs associated with the products,
which are currently shouldered by taxpayers Although a fee structure on disposable
food container products has not been implemented, “bottle bills” passed in the 1970s
and the recent plastic bag fees in Ireland and Washington D C were reviewed These
cases indicate that placing fees on disposable items can significantly influence
consumer purchasing and littering behavior The benefits and effectiveness of a
deposit-based fee structure could spark Interest in proper disposal of these products
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and could reduce their amount in the litter stream  However, the passage of
Proposition 26 in November 2010, placed additional restrictions and requirements on
the adoption of such fees

Diversion of Alterative Products at End of Life

Two common methods of landfill diversion are recycling and composting Recycling of
alternative products is common at material recovery facilities (MRFs) and recyclers, but
depending on the material, the recycled products lose some of their value due to
contamination issues Matenals placed into recycling carts are very susceptible to
contamination.  Different materials and products as well as different collection,
separation, and recycling methods can play a role in the level of contamination After
the materials are processed through the facilities, recyclers need to find ways to
manage the material in the most cost-effective manner The aim is to have most of the
processed materials sold for use in the manufacture of new recycled-content products
However if materials are too contaminated, they may be sold to markets overseas as
mixed plastics or sold to local waste to energy facilities for energy recovery

There is also a growing effort to expand local capacity for composting organic materials,
including compostable food containers Residents have strong concerns regarding odor
from nearby composting facilities. In response, the composting industry has conducted
studies and are developing methods of odor reduction to divert more organic material
away from landfills. Municipalities within the State have instituted residential and
commercial composting systems and policies with overall good results, and even better
results in restaurants

Composting and recycling of alternative products further enhance their life-cycle
environmental benefits. However, only materials that have been properly collected can
be recycled or composted Therefore, these diversion methods would have limited or
no effect on litter

EPS Recycling

Recycling of EPS products has increased in recent years, mainly due to industry
partnering with schools for tray recycling and encouraging some cities to accept EPS in
their curbside recycling programs However, the overall recycling rate of EPS, and
particularly EPS food containers, is still very low, at approximately one percent of all
EPS sold in the marketplace This is due to the relatively low market value of collected
EPS, the challenges associated with separating EPS materials from the waste stream
(especially EPS food containers which are likely to have higher contamination from
food) and the higher cost associated with collecting, sorting, and transporting EPS,
which often requires potentially expensive densifying machines to minimize the volume
of collected EPS materials As a result, most MRFs are not separating EPS food
containers, instead shipping them to landfills for disposal along with other unrecyclable
residual waste

EPS recycling at large venues and institutional facilities, such as schools, has been far
more effective, since such facilities can separately collect large volumes of EPS
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materials, making densifiers cost effective and providing a mechanism to minimize
contamination It is important to note that, as with recycling and composting of
alternative products, EPS recycling will improve the life-cycle impact of EPS products,
but will not significantly impact the volume of EPS ending up as litter, since EPS placed
in a recycling bin has approximately the same chance of becoming litter as EPS placed
in a trash bin.

Education

Public Works manages and implements litter prevention and waste reduction programs
throughout the County Free consultations are offered to businesses in the UCAs, and
staff participate at large events such as the County Fair to interact with and educate the
public. Mass media methods are also used to educate the public, which includes the
internet, radio, television, and newspaper Industry has also helped to educate the
public.

The California Restaurant Association has teamed up with DART Container Company
and started a recycling education campaign, reaching out to approximately
700 restaurants in the cities of Pasadena and Los Angeles to encourage customers to
place their EPS food containers in their curbside recycling cart

Personal outreach has shown to be far more effective than distributing literature alone
However, public education alone is not sufficient to significantly reduce the prevalence
of EPS food container litter

Litter Collection and Management

The County spends millions of dollars every year on litter reduction measures and litter
prevention programs. Public Works continues to install screens in catch basins
throughout the UCAs as well as installing and instituting measures to meet Federal
clean water regulations Other equipment and sighage continues to be developed to
prevent litter and debris from finding its way into the ocean Litter prevention,
maintenance, and mitigation is an ongoing effort, where costs have increased from
$18 million in 2005-2006 to $24 million in 2009-2010 to maintain public road rights-of-
way and flood control infrastructure

Currently the County has plans to increase the reach of the catch basin insert, street
level screens, and cleanout frequency Upstream solutions are needed to couple the
end-of-pipe infrastructure already in place EPS litter places a significant strain on
these litter maintenance efforts, due to the use of EPS products by retailers, its
propensity to become litter, durability and persistence of EPS once littered, its very high
buoyancy, and the difficulty in capturing EPS material once littered

Waste Conversion Technologies

The use of conversion technologies or waste-to-energy facilities for the management of
EPS has some potential, since these technologies are very flexible and therefore can
accept a variety of feedstock, including contaminated EPS, unrecyclable plastics, and
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other residual waste streams These technologies are capable of recovering energy and
other beneficial products from materials that might otherwise be discarded, and in
general do not need materials to be separated prior to processing

However, as is the case for EPS recycling, EPS materials can be converted only if they
are properly placed in the appropriate containers, which is not the case with litter
Therefore, as a result, it is not anticipated that conversion technologies and/or
waste-to-energy facilities would play a significant role in mitigating the negative
environmental impacts of EPS food container litter

Policy Options Considered by the Working Group

After careful consideration of these elements, the following four broad Policy Options
were developed for further consideration

¢ Statewide Prohibition — Actively pursue passage of a Statewide prohibition on the
use of EPS at food service establishments. This option would be most effective
since it would be uniformly applied and enforcement costs would not be borne by
the County

e County Prohibition (Unincorporated Areas) — Partially or fully prohibit EPS food
containers at certain food service establishments in the UCAs Would need to
develop a draft ordinance, determine whether compliance with CEQA is required
and whether an EIR is needed, conduct an economic study, conduct an
educational campaign, and develop an enforcement plan May cost up to
$1 million (not including enforcement cost)

e Voluntary Efforts — Would potentially cost hundreds of thousands or millions of
dollars, depending on scale of implementation and level of support from industry
Effectiveness of voluntary efforts would depend heavily on how comprehensive
they are and how many resources are devoted by the industry and other
partners.

e Status Quo — Under this option, no additional funds would be required This is
not a “do nothing” option, but rather a commitment to continue efforts currently
being implemented, including

Litter prevention

Public education

Litter collection and infrastructure

Recycling, composting, and other waste diversion strategies, including
EPS recycling

O O O O

Recommendation for Consideration

Although there was broad agreement among the members of the Working Group
regarding a number of issues as well as support for many of the elements discussed
above, consensus could not be reached by the Working Group on a comprehensive
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recommendation In general, industry representatives remained strongly opposed to a
prohibition, while environmental organization representatives strongly favored a
prohibition

There was recognition by the Working Group that EPS food containers contribute
disproportionately to the litter problem and that reducing the prevalence of these
containers should be a priority There was also recognition that no single element
discussed by the Working Group is expected to be as effective as a prohibition in
significantly reducing the volume of EPS food containers that become litter However,
DPW believes that some of these elements can be incorporated into a more
comprehensive effort that may achieve comparable results to a prohibition in addition to
contributing to an overall reduction in litter Also, an Ordinance prohibiting EPS may
have a negative economic impact on businesses in the UCAs if a Statewide prohibition
or prohibitions in other jurisdictions are not widely adopted

Therefore, based on our research and evaluation of case studies and upon
consideration of the feedback from the Working Group, DPW recommends pursuit of
the following combined strategy”

1) Pursue the passage of a prohibition of EPS food containers at a Statewide level

A Statewide prohibition would be the most effective measure to reduce EPS food
container litter in the County Senate Bill 568 (Lowenthal), already supported by the
County, is currently pending in the State legislature after passage in the State
Senate earlier this year

2) Partner with the industry to establish a comprehensive program fto reduce litter,
including EPS food container litter, and otherwise enhance the environment in the
region

This comprehensive program would combine efforts from municipalities, industry,
and environmental organizations through the County’s existing Working Group The
focus of the efforts would be to reduce the prevalence of EPS food container litter,
while also reducing other forms of litter The program would consist of an integrated
strategy that incorporates public education, litter collection and management, EPS
recycling, composting infrastructure, enhanced enforcement of anti-litter laws,
extended producer responsibility, and conversion technologies/waste—to-energy
This program is discussed in more detail in Chapter 7

3) Consider a prohibition in the UCAs if measures 1 and 2 above are not found to be
successful

If the State Legislature fails to adopt legislation addressing EPS litter, and the

comprehensive program is not determined to be successful, your Board may
consider additional measures, including a prohibition in the UCAs
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CHAPTER 1

PROHIBITION ON RETAILERS IN UNINCORPORATED AREAS

On September 21, 2010, following comprehensive studies and stakeholder discussions,
the County of Los Angeles Board of Supervisors adopted a prohibition on the purchase
and use of expanded polystyrene (EPS) food containers at all County operations The
Board of Supervisors also directed the Department of Public Works and County
Counsel to report back, within twelve months of implementing the prohibition on the
purchase and use of EPS food containers at County operations, on the feasibility of
implementing a restriction on the use of EPS food containers at food service
establishments and retail stores in the County unincorporated areas, including
recommended changes to County code If determined to be feasible, an
implementation plan and schedule would also be included in the report. The Board
further directed Public Works to specifically look at appropriate infrastructures to handle
alternative materials as part of its feasibility study, and provide quarterly updates to the
Board

The EPS Staff Report Part | and subsequent report developed by the Responsibie
Purchasing Network on behalf of the County (see Appendix A) studied in depth the
negative environmental impacts of EPS food containers and provided the basis for the
Board of Supervisors decision to adopt the restriction of EPS food containers in County
operations. Both of these reports were received and filed by the County Board on
September 21, 2010 Since the County Board adopted the policy to restrict EPS food
container usage in County operations, staff has conducted additional research in
determining the feasibility of expanding this restriction to food service establishments
and retail stores in the unincorporated areas Public Works has directly engaged key
stakeholders in developing a recommendation to the Board

Findings Regarding the Feasibility of Extending the Prohibition

e |legal Barriers No legal barriers to adopting an EPS prohibition were identified,
and many jurisdictions have adopted prohibitions through local ordinances
without legal challenges The County would need to determine what level of
review is necessary for compliance with the California Environmental Quality Act
(CEQA), if any, which may or may not require the development of an
environmental document.

e Case Studies. We reviewed case studies of at least 53 jurisdictions in California
that have restricted EPS in some form, including Los Angeles County’s restriction
at County operations Of these, 43 have prohibited retailers from utilizing EPS
Also, it is important to note the following.

o Enforcement efforts are typically limited
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o There is little information regarding the potential financial impact on
businesses or consumer preference

o Some ordinances incorporate hardship provisions that would allow a business
to apply for an extension or waiver We did not find a record of any
businesses requesting such an extension

e Alternative Products. Alternatives to EPS (paper and other compostable
products, aluminum, plastics including recyclabie plastics, etc.) are readily
available, although generally they are more expensive The environmental
benefit of these alternatives is maximized if they are recycled or composted

e Economic_Impact: An EPS prohibition may result in additional costs to
businesses of up to $3,000 to $5,000 per year An economic analysis would be
required to validate this estimate

e Development, Implementation, and Enforcement. Cost to fully comply with
CEQA, complete an economic study, develop a draft ordinance, and implement
an educational campaign is estimated at up to $1,000,000 Enforcement costs
are unknown, but are expected to entail development of a public-driven reporting
system, minor inclusion of food establishment inspection for the EPS policy by
County Public Health inspectors, and monitoring and processing of violations and
fines

Methodology Used

Litter studies, municipal ordinances, results at County operations, and reports were
reviewed and analyzed to assess the feasibility of implementing a prohibition of EPS
food containers at food service establishments and retail stores in the unincorporated
areas of the County of Los Angeles. Municipal staff were contacted to assess results of
food container ordinances. Retail food vendors were also contacted to assess current
food container policies. Meetings were held with impacted stakeholders, such as food
container industries, restaurants and retail food providers, consumer advocacy groups,
environmental organizations, waste management agencies, local government, and the
public, to provide a forum to discuss plans and methods to eliminate or reduce EPS
food container litter

The EPS Staff Report Part | (see Appendix A) included a discussion of various
jurisdictions that have adopted EPS restrictions as case studies for the prohibition of
EPS in County operations In addition to jurisdictions initially identified, three more
jurisdictions in the County of Los Angeles (six total) as well as five new jurisdictions in
the rest of Southern California and 32 more jurisdictions in Northern California (37 total)
have been identified Overall, at least 53 municipalities in California have adopted
policies relating to EPS food containers Of these, 43 have ordinances that apply to
retail food vendors in their jurisdictions Besides these jurisdictions, restaurants,
stadiums, and universities have voluntarily reduced or eliminated EPS food container
purchase and use A more detailed description of these efforts is included in the Case
Studies section of this report (Appendix B)
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Litter Studies

The EPS Staff Report Part | (see Appendix A) included a discussion of various litter
studies that provided background regarding the disproportionate impact of EPS food
containers  Additional litter studies on EPS litter have been found since the initial
report. Following are key findings from these additional studies

San Francisco Litter Audit

On June 1, 2007, San Francisco adopted an ordinance prohibiting disposabie food
service ware made of foam polystyrene from being used at restaurants, retail food
vendors, City facilities, departments and agencies, franchises, and events, and by
contractors and vendors doing business with the City/County The ordinance also
required affected food providers to use biodegradable or compostable disposable
food service ware instead

Between 2007 and 2008, the amount of EPS cups in litter fell from 1.13 percent to
0 78 percent by quantity, while the amount of paper cups increased from 182
percent to 2.41 percent’

Clean Water Action / Clean Water Fund Study?

To identify opportunities for reducing San Francisco Bay trash at the source, Clean
Water Action and Clean Water Fund initiated the “Taking Out the Trash” project,
which provided a snapshot of litter in the area. From October 2010 through
April 2011 with the help of the cities, local schools, and community groups, data on
street litter was collected in the following four cities. Oakland, Richmond, San Jose,
and South San Francisco. From the data gathered, the overall results were reported

by quantity:

48 percent was food packaging

19 percent was beverage packaging
9 percent was tobacco packaging

9 percent was other packaging

15 percent was non-packaging

O O O O ©

! The City of San Francisco Streets Litter Re-Audit 2008, July 4, 2008
hitp://sfenvironment.org/downloads/library/2008 litter audit.pdf

2 : - ) ) .
Clean Water Action/Clean Water Fund “Taking Out the Trash” Project and PowerPoint Presentation.
hitp/iwww.cleanwateraction.org/programinitiative/taking-out-trash-california-0

Page 10



Save Our Shores

As shown on Figure 1, the average amount of EPS food containers collected from
beach and river cleanups in Santa Cruz, Monterey, and San Mateo Counties
increased slightly from 2007 to 2008 However, starting 2009, after several product
prohibitions were passed, the amount collected dropped considerably and has been
gradually decreasing since

Figure 1
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e Heal The Bay

Heal the Bay conducted regular debris cleanups at Tower 27 at Santa Monica
Beach The most recent cleanup during calendar year 2010 found EPS as the third
most common type of litter, amounting to 1,061 pieces picked up, and found general
plastic items as the most littered item, amounting to 4,115 pieces.

e Surfrider Foundation Waste Characterization Studies®

The South Bay Chapter of the Surfrider Foundation, in partnership with the
Algalita Marine Research Foundation and local high schools, conducted waste
characterization studies of the accumulated plastic trash found on beaches in the
Redondo Beach vicinity near storm drain outlets throughout the school years
2009-2011

Of all the plastic trash collected in the studies, it was found that by quantity:
o 55 percent was food-related plastic
40 percent was foam
20 percent was food-related foam
The Surfrider Foundation will continue its annual review of the waste
characterization study data along with study protocols in an effort to make future
waste collection studies more useful in educating students and the public.

Industry Concerns

Representatives from the restaurant industry have raised concerns regarding the impact
of a prohibition due to the difficult economic climate A report published by the Cascade
Policy Institute* noted a significant increase in the use of alternative products as a result
of the EPS prohibition in Portland, Oregon The report did not cite the overall cost
impact to the operation and maintenance costs to run the businesses Any additional
costs from the purchase of alternative food containers would have to be absorbed by
the restaurant, or more likely passed on to consumers Although the cost per unit
increase would be a few cents per item, restaurant industry representatives state this
would nevertheless impose a significant burden on restaurants due to the small profit
margins of small “mom and pop” restaurants and their customers’ sensitivity to price
increases

An EPS prohibition may result in additional costs to businesses of up to $3,000 to
$5,000 per year This is a rough estimate, assuming a business that is utilizing only
EPS food containers, at a rate of approximately 200-300 food containers per day, with a
cost increase of approximately $0 05 for each food container This impact would be
less for businesses that utilize some non-EPS products or can find more
cost-competitive alternative products A more detailed economic analysis would be

3 Surfrider Foundation PowerPoint Presentation to the LA County EPS Working Group, May 24, 2011.
* Cascade Policy Institute, “Foam and Failure: Why Portland’s Obsolete Polystyrene Foam Ban Should Be Repealed” Hardy, M.

October 2006.
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required to determine the accuracy of this estimate and whether this increase would
create a significant economic burden to businesses

Retailer Efforts

Many businesses have voluntarily transitioned away from EPS takeout food containers
The reasons for this include customer preference, environmental stewardship, and
company image Some businesses have reported that switching to alternative products
has yielded unexpected benefits, such as exira storage space, positive press coverage
and customer loyalty

Municipal Efforts

A study presented to the City Council of Santa Barbara® evaluating the merits of
prohibiting EPS in the City’s food service sector concluded, among others, that banning
EPS is the right thing to do, but stressed the importance of having an organics collection
system in place to properly manage compostable food containers

According to a report conducted for the City of Milpitas®, although limited outcome
information is available, high compliance rates in cities with prohibitions were found as
well as increasing availability of alternative products. The report also suggests phasing
implementation by product type to help businesses comply given limited availability of
some products According to the report, although alternative containers do cost more
than polystyrene, they are available for most applications where food service
polystyrene is currently used Some product types are more available in alternative
materials than others The report suggests that jurisdictions can help businesses
reduce cost impacts by identifying local suppliers and establishing a purchasing co-op
for small businesses.

The City of Santa Cruz ordinance was adopted by their City Council without developing
an environmental document as a result of receiving no objection.  Although initial
discussions with businesses met with some resistance, the California Restaurant
Association (CRA) directly contacted the City about not opposing the ordinance’ City
staff continued to work with the CRA to educate local businesses about the ordinance
and compliant alternative products They found that consumer education was most
important in implementing their EPS food container prohibition Once customers started
asking for the changes, the businesses started to make the transition Their ordinance
contains a clause for retailers who are fined to be allowed to substitute payment of the
fine with proof of purchase (receipt) of the legal food containers in the amount equal to
the fine To date, the City has not written any warnings or given citations, and has
received no complaints.

> City of Santa Barbara Council Agenda Report. March 11, 2008 and PowerPoint Presentation to the Solid Waste Committee.
October 1, 2007. http.//santabarbara.granicus.com/MetaViewer.php?view id=6&clip id=869&meta id=59116;
http://www.santabarbaraca.gov/CAP/MGBE6007/AS66011/AS66026/AS66032/A169305/D070344/DO_70344.PDF;
http://www.santabarbaraca.qov/CAP/MG67285/AS67289/AS67304/AS67310/A175593/D0O75604/DO_75604.PDF

¢ Cascadia Consulting Group. “Expanded Polystyrene Food Service Take-Out Container Study” for the City of Milpitas.

April 26, 2011. http.//www.ci.milpitas.ca.gov/ pdfs/commissions/rsrac/2011/042611/item_c.pdf

hitp://www.ci.milpitas.ca.gov/ pdfs/commissions/rsrac/2011/042611/item d.pdf

7 City of Santa Cruz City Council Agenda Report for January 22, 2008 meeting,
http://www.cityofsantacruz.com/Modules/ShowDocument aspx?documentid=0068
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The County of Los Angeles Department of Public Works cafeteria vendor reported that
purchasing alternative food containers impacts two percent of its overall expenses As
reported, local vendors of alternative products may also be used to possibly lower cost
impacts to affected retailers Public Works staff conducted an evaluation of the
prohibition of EPS food containers at County operations. All affected departments were
contacted, and those that completed the fransition to alternative products reported they
have not experienced a significant financial or operational impact A table of the status
of the remaining Departments still in the process of transitioning away from EPS (due to
long term contracts) is included in the Case Studies summary (Appendix B)

In general, jurisdictions that have passed EPS food container prohibitions affecting retail
food vendors have offered and provided free consulting services and hosted meetings
with supplier representatives to affected businesses to assist them to find alternative
products in compliance with the ordinances that still meet their business needs Most of
the jurisdictions were found to rely primarily on resident complaints for enforcement,
rather than on inspection staff Some new affected businesses were caught unaware of
the ordinance until they received warnings. Some business owners claimed that the
language barrier prevented them from complying, while others ordered their aiternative
products too close to the effective date of the ordinance

To offset potential cost impacts, the City of Santa Monica sent outreach material to retail
food service establishments with lists of alternative product vendors® The website of
the cities of Santa Monica and Richmond?® cite retailer successes (both large chain and
independent) in finding alternative food container products for a variety of needs
including hot soups and beverages.

Many jurisdictions also included a provision to request an extension or waiver from a
prohibition in the case of economic hardship Although no records were found of any
businesses that applied for such a waiver, further promotion of such a provision could
ensure that businesses with a potentially significant impact take advantage of it as
needed

The County may also mitigate the costs of complying with a prohibition by allowing
impacted businesses to apply for a one time grant to offset the costs of purchasing
replacement products. Funds would be provided up to a certain limit based on receipts
for purchases of alternative food containers showing significantly higher costs than
equivalent EPS food containers Costs for implementing such a grant can be limited by
capping the total funding available and/or the total number of participants that may
apply Based on results in other jurisdictions, it is expected that few businesses would
request a waiver or grant.

Through the County Recycling Market Development Zone Grant Program, local
manufacturers of alternative recycled-content food container products may be able to
receive funding to accelerate their operations A specified percent of the Utility User

8 http://www.smgov.net/uploadedFiles/Departments/OSE/Busingss/LATimes PolyBan_Article2008.pdf
? http:/lwww.smaov.net/Departments/OSE/Business/Container Ban Successes.aspx;
hitp://www _ci.richmond.ca.us/index.aspx?nid=1824
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Tax may be discounted for those retailers that use no EPS products at all and/or use
alternative products.

Implementation Plan, Schedule, and Recommended Changes to County Code

Implementing a prohibition on the use of EPS food containers at retailers in the
unincorporated areas of the County would require several steps.

Environmental Documents in Compliance with the California Environmental
Quality Act - An Initial Study may need to be completed to assess the potential
environmental impact of a prohibition and determine if further environmental
assessment is necessary This process may take as little as 2-3 months, and up to
18 months if a full Environmental Impact Report (EIR) is completed However, it is
possible that a categorical exemption may apply, which would not add time to the
process. As a result, costs to complete this process range from as low as $50,000
up to $500,000

Development and Adoption of an Ordinance - This can be completed in 3-4 months,
and can occur concurrently with compliance with CEQA. It is expected to cost up to
$100,000 in staff time to develop

Public Education Campaign - Public education is important to the successful
implementation of a prohibition Other benefits, such as increasing awareness of
County residents and obtaining buy-in from businesses, are discussed in more detail
in Chapter 5 It may also help reduce the costs for ongoing enforcement, which is
expected to be minimal if existing inspections are conducted by the County
Department of Public Health through their current Facility Rating program To
complement retailer outreach and increase awareness of EPS food container litter
impacts, Public Works could conduct public outreach, which may potentially reduce
littering from consumer use Consultants may be used to complete these outreach
efforts, which may take up to one year A public education campaign could be
implemented concurrently with the environmental review process and/or leading up
to and shortly following the implementation date of the ordinance Costs for such a
campaign range from $150,000 to $400,000 or more

If the Board of Supervisors were to pursue adoption of an ordinance prohibiting the use
of EPS food containers, Public Works would recommend incorporating the following
provisions within the ordinance

e As with the restriction at County internal operations, a prohibition applied to retail
vendors should focus on EPS food containers, such as cups, clamshells, bowls,
plates, and serving frays. Because they are less prone to littering by the public,
some containers may be exempted, such as raw meat trays, coolers, and ice
chests

e Since the majority of EPS food containers consumed in the County are
distributed at food service establishments rather than at retail stores, the
prohibition should apply to food service providers, such as restaurants, retail food
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vendors, and caterers Food vendors at large venues and events may also be
included in the policy

o If food vendors at large venues and events are made subject to the ordinance,
such venues may be suitable to implement an on-site EPS collection and
recycling program Similar to provisions in the restriction of EPS food containers
at County operations, providing this option will ensure EPS food containers do
not end up as litter and also further reduce the life cycle environmental impacts of
EPS food containers

e The prohibition can be phased in to allow for easier compliance and more
effective outreach efforts targeted to various types of food service providers. To
obtain buy-in from more food service providers, a six-month grace period may be
included to those who can provide supporting documentation of recent purchases
of old inventory This will allow time for food providers to use up their current
stock of EPS food containers and purchase alternatives

e It is recommended that the ordinance provide exemptions due to a locally
declared emergency or for immediate preservation of public peace, health, or
safety

o With proper planning and effective outreach to affected stores and residents,
costs for enforcement can be maintained at a minimum The implementation of
the Single-Use Carryout Bag Ordinance, adopted by your Board in November
2010, could serve as a model for the implementation of this ordinance

e To obtain contact information and a baseline of EPS usage to evaluate reduction
in EPS usage, and to prepare retail food vendors to comply with the ordinance, a
survey of affected retail food vendors should be conducted before the effective
date of the ordinance

Expected Results

Expanding the EPS restriction to retail food establishments in the unincorporated
County areas would greatly reduce EPS litter and directly affect behavior of food
container purchasers Vendors would purchase more sustainable biodegradable and/or
recyclable products, which would also positively impact consumer behavior

Although an EPS prohibition may reduce the negative environmental impacts of EPS
litter, it would reduce purchasers’ choices in food container products An exemption for
those instituting EPS recycling service could avoid limiting the viability of EPS recycling
efforts, which currently only collect a small fraction of the total EPS sold in the
marketplace (see Chapter 4 for additional information regarding EPS recycling)

A prohibition on EPS products is expected to impact retailer operations due to the

higher cost of alternative products with similar performance characteristics to EPS food
containers  Although costs may Initially increase, over time the market may be
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expected to normalize as more retailers demand alternative products, and as other
jurisdictions adopt similar prohibitions

A Statewide EPS prohibition would be a more effective approach compared to a County
EPS prohibition A County prohibition would mainly impact the unincorporated areas of
the County Since the unincorporated areas of the County consist of numerous
communities that are spread throughout the County, including many small islands
surrounded by cities, the increase in prices resulting from a prohibition on EPS may
cause businesses located in the unincorporated areas to be placed at a competitive
disadvantage compared to businesses in adjacent cities. Due to the lightweight nature
of EPS, food containers from neighboring communities can easily be blown or carried
into unincorporated areas, undermining the benefits of a prohibition As detailed in the
Case Studies (see Appendix B), there are currently four cities in the County that have
adopted an EPS prohibition impacting retailers To effectively reduce EPS litter in the
region, cities would need to adopt similar regulations A Statewide EPS prohibition
would be most effective and provide for a more consistent implementation of the
prohibition
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CHAPTER 2

EXPANDED POLYSTYRENE FEE ON DISPOSABLE FOOD CONTAINERS

Introduction

Manufacturers and retailers only pay the up-front costs for production or utilization of
single-use food containers However, they are not financially responsible for the costs
for their disposal or the cost of litter abatement. Instead, these costs fall to consumers,
and especially in the case of litter impact, to local governments Two potential methods
to reduce Expanded Polystyrene (EPS) food container litter is the implementation of
either a deposit/return system or some form of a fee, charge or minimum pass through
charge |If crafted correctly to account for Proposition 26 concerns, it may be possible
that funds collected from an EPS food container charge could be used to prevent and/or
mitigate the environmental impacts of EPS food container litter Depending on who is
charged and the amount of the charge, the increased cost of EPS food containers may
make alternative food containers more cost competitive and encourage more retailers to
voluntarily switch

However, case studies regarding such a policy do not exist for most types of food
packaging, due to the lack of implementation by jurisdictions of either a single-use food
container deposit/return system or a waste fee structure To offset the lack of data, an
analysis was made on other types of products with either a deposit/return arrangement
or a waste fee structure implemented by local jurisdictions

Case Studies

In the 1970s, Oregon and several other States including California introduced “bottle
bills” as a way to reduce the hazards, clean-up costs, and waste of discarded glass
containers (mostly from beverages) These laws mandate that consumers pay a
deposit when they purchase specified items, which will be returned when the container
is returned '° The Oregon law is credited with reducing beverage container litter and
increasing their recycling, with return rates of up to 90 percent. The Oregon Department
of Environmental Quality reports that roadside litter of discarded items covered by the
laws \qv1as reduced from 40 percent to 6 percent since the “bottle bill” was introduced in
1971

In March of 2002, the Republic of Ireland became the first country to introduce a plastic
bag fee, or PlasTax. Primarily designed to rein in and control litter of single-use plastic
carryout bags produced by the rampant consumption of 1 2 billion plastic shopping bags

'° Oregon Liguor Control Commission "Bottle Bill & Redemption Center Info".
http//www.oreaon.gov/OLCC/bottle_bill.shtmi#About the Bottle Bill

" Ibid.

hitp://www.oregon.gov/OLCC/bottle bill.shiml
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per year, the fee resulted in a 94 percent drop in consumption within weeks'?, and
approximately 1 billion fewer bags were consumed annually resulting in a dramatic
decrease in single-use plastic bag litter The purpose of the fee was to change
consumer behavior, moving consumer habits from consumption to reducing and
reusing Individuals were charged approximately $0.24 per plastic bag consumed at
checkout, Ireland's Environment Minister made it illegal for retailers to pay the plastic
bag fee on behalf of customers. Retailers saved money since they were able to stock a
smaller quantity of bags (in Ireland, an annual average of $50 million was spent on
single-use plastic bags before the fee'®) Many retailers benefitted from increased
reusable bag sales. Compliance was straightforward where retailers kept simple
records on purchases and receipts, and the government monitored retailer compliance
and collected revenue In its initial year, approximately £96 million (roughly
$16 7 million) were raised from the fee and used in a Green Fund established to benefit
the environment ' The Irish EPA reported that these dramatically lower levels of plastic
bag use and litter were being maintained '°

Similarly, the 5-cent tax on plastic bags in Washington DC implemented in
January 2010 has already proven to have a significant impact in reducing the
consumption of single-use plastic carryout bags. The District of Columbia Office of Tax
and Revenue estimated that affected establishments issued about 3 3 million bags in
January 2010, which was a significant 86 percent decrease from the estimated
22 5 million bags issued per month in 2009 The reduced demand has directly
translated to less poliution in rivers and streams. While significantly reducing plastic
waste, the tax simultaneously generated $150,000 in revenue in its first month of
implementation, which will be used to clean up the Anacostia River 7

Single-use food containers or more specifically EPS food containers may be sold with a
“deposit” to be refunded when the package is returned to the vendor As with bottles
and cans, financial reward could spark interest in the proper disposal of these products
on the part of consumers and provide income to others who retrieve littered food
containers It would also increase the costs of single-use food containers, thus having a
salutary effect on reduced consumption There are significant implementation
challenges, due to the brittleness of EPS containers and their proper collection

Benefits of Fee

A charge on disposable single-use food containers, or on EPS food containers
specifically, could be utilized to reduce the consumption of EPS food containers and
decrease the amount of litter associated with such products It can combat litter and
enhance the current disposal maintenance infrastructure This includes litter collection
along roads and in flood control facilities, vehicular street sweeping, trash disposal from

?Elisabeth Rosenthal, "By 'bagging it, Ireland rids itself of a plastic nuisance," NY Times, January 31 2008
hitp:/Amww. nytimes.com/2008/01/31/world/europe/31iht-bags.4.9650382.htmi
How Viable is a Plastic Bag Tax?, " Environmental News Network
™ Sara Ruch, "Breaking the Plastic Habit,” Organic Gardening, November 2007 January 2008, 68.
** R. Muihali 2009. Waste Policy: Prevention and recovery. Letter to the City of San Jose, Environmental Services Department.
http://www.sccgov.org
*® Tim Craig, "D .C. bag tax collects $150,000 in January for river cleanup" Washington Post, March 30, 2010
1h7’ttp;/éwww.washingtonpost.com/wp-dyn/con’tent/ar1:icle/201 0/03/28/AR2010032903336.html
Ibid.
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trash receptacles, catch basin cleanouts, stormwater pollution prevention outreach
programs, capital improvement projects, and implementing best management practices.

Although a fee may help offset the more than $24 million per year the County of
Los Angeles Department of Public Works spends on clean-up activities such as those
previously mentioned, the provisions of California Proposition 26 (Prop 26) may cause
difficulty in implementing this new fee Prop 26, passed by voters in 2010, broadens the
definition of taxes to include payments traditionally considered to be fees or charges As
a resul’s,8 local proposals to increase government revenues may require approval by local
voters

Evaluation of Fee Methods

Due to the nature of a deposit/return fee structure on single-use food containers,
implementation of such a structure would only be ideal in a closed system affecting the
entire State, similar to that of California’s Beverage Container Recycling Program If the
deposit/return fee structure is not applicable to the entire State than the jurisdiction or
entity providing the rebate might also have to contribute for returned single-use food
containers originating outside its boundaries Given that the market for this material is
weak and EPS single-use containers have a tendency to break up into smaller pieces
when handled by machinery, the jurisdiction would also have to supplement the cost of
collection, transportation, cleaning, densifying, and recycling of these materials
Considering the magnitude of the litter problem, such a program designated and
operated in only the unincorporated areas in the County of Los Angeles would not be
productive or financially sustainable

A fee-based structure can target EPS food containers, or more broadly to all disposable
single-use food containers. If a fee targets all single-use food containers, consumers
need to be made aware of the negative environmental impacts of these disposable
products. If a fee targets solely EPS single-use food containers, the fee would promote
equity and give consumers a choice to use E